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Going Public—Technical Requirements of
Interest to the Independent CPA
by WILBERT H . SCHWOTZER

Partner, Pittsburgh Office
Presented before the Pittsburgh Chapter of the Pennsylvania
Institute of Certified Public Accountants—September 1961
C L I E N T has decided to go public, and you want to know the requirements that must be met by your client and by you, the C P A .
A t least you want to have a speaking acquaintance with some of the
general problems.
YOUR

STATE

REGULATION

Let me mention first the securities statutes of the various states,
sometimes called blue sky laws. Ordinarily the state commissions require the filing of any prospectus that is to be used, but few of them
specify the financial statements that must be furnished. I suggest
only that you ask your client's lawyer whether any special work will
be required of you for the purpose of the blue sky laws.
S E C U R I T I E S A C T O F 1933

Let us now consider the Federal regulation of securities transactions. The Securities Act of 1933 is a disclosure act and an anti-fraud
act. Today we shall emphasize disclosure. So for our purposes, the
Securities Act is to provide full and fair disclosure of the character
of securities sold in interstate commerce and through the mails.
1

PUBLIC

OFFERINGS

(SECTION

4

O F T H E 1933

ACT)

2

To accomplish full and fair disclosure, the Securities Act provides for registration of certain types of securities that are offered
to the public.
On the other hand, if your client's securities are not offered to
the public but are placed privately, they are not subject to registration
with the S E C .
It is difficult to define the term public offering. Some of the determining factors are these: the number of offerees (not purchasers
1

2

Securities Act of 1933, preamble.
See Section 4 for listing of exempt transactions.
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but offerees), the number of units offered, the size of the offering, and
the manner of offering. Some of the transactions that are labeled a
public offering may surprise you. For example, in some cases the
offering of capital stock by a corporation to its officers and key employees under a stock-option plan has been called a public offering,
and accordingly the stock has been registered with the S E C .
If it is difficult to define the term, who is to say whether a
particular transaction is a public offering? I suggest that you allow
your client's legal advisor to make the decision.
3

SECURITIES E X E M P T E D (SECTION 3 OF T H E 1933 A C T )

Certain types of securities are exempted from registration with
the S E C even though they are offered to the public. For example:
The securities of most government entities, of banks, of various
types of non-profit organizations, of savings and loan associations, of carriers subject to the provisions of the Interstate
Commerce Act are exempt.
Certain types of short-term securities are exempt.
Also exempt is a security that is sold in an intrastate offering,
that is, sold only to persons resident within a single state,
where the issuer of the security is incorporated in and doing
business within that state. This provision explains the wording
you may see on the face of a prospectus or an offering circular
4

to the effect that this offering is made and is available only to
bona fide residents of the Commonwealth of Pennsylvania. This

exemption is more difficult to obtain than you may think.
The Securities Act also allows the S E C to exempt any class of
securities from the registration requirements as long as the
amount of the public offering is not more than $300,000. The
S E C accordingly has issued Regulation A . This regulation
provides that a Regional Office of the S E C be notified of a
securities offering. Also, an offering circular containing certain
specified information must be used. The offering circular must
include financial statements of the issuer. These financial state5

6

3
4

5
6

Securities Act Release 285, January 1, 1935.
"The so-called intrastate exemption is not in any way dependent upon absence
of use of the mails or instruments of transportation or communication in interstate commerce in the distribution." Securities Act Release 1459, May 29, 1937.
According to Prentice-Hall Securities Regulation Service Par. 2002, "the fact
that the business of the corporation is interstate is unimportant."
Rule 255. Notification is on Form 1-A.
Rule 256.

130

merits need not be certified, but they must be prepared in
accordance with generally accepted accounting principles and
practices. A balance sheet is required that is not more than
ninety days old—also profit and loss statements and analyses
of surplus for the last two fiscal years and for any interim
period to the balance-sheet date.
A public offering of securities whose total offering price is $50,000
or less does not require the use of an offering circular under
Regulation A . However, notification must be given to the
SEC.
7

8

Examples

Let me use some examples, assuming that your client is a typical
commercial or industrial company:
If your client is making a public offering of more than $300,000,
it is likely that your client must file a registration statement
with the SEC—unless the distribution is entirely intrastate.
If your client is making a public offering of $300,000 or less, it is
likely that the securities need not be registered with the S E C
but that a notification and a copy of an offering circular must
be furnished to the SEC—unless the distribution of the securities is entirely intrastate.
If your client is making a public offering that is purely intrastate,
then it is likely that neither registration of the securities nor
notification to the S E C is required, regardless of the amount.
Let me repeat—the question as to whether or not registration or
notification is required is a matter for your client's legal advisor to
decide.
REGISTRATION W I T H

T H E SEC

From this point on, let us assume that your client must file a
registration statement.
The first question has to do with the selection of the proper form
—again, a legal matter. The form most frequently used is called S-1.
The registration statement consists of three sections.
Part I is the prospectus, the document that is handed to the
7

8

Schedule I of Form 1-A. The S E C has not issued any detailed regulations concerning the form and content of these financial statements.
Rule 257 of Regulation A.
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prospective purchaser of the securities. Part II consists of certain
additional information about the company which is not included in
the prospectus but which is reviewed by the S E C . The rest of the
registration statement includes consents of experts, the required signatures, and various other items.
Although you will certainly be faced with some difficult problems, an S E C engagement is not a great mystery. Y o u might look on
a registration statement as a long-form report, one which includes
certain required financial statements, your opinion on those financial
statements, and certain commentary. Since your opinion covers only
the financial statements, you are not taking direct responsibility for
the commentary. But you will participate in its preparation by advising and assisting the client and the underwriter and their attorneys.
The drafting of a registration statement usually requires revision
after revision of the original draft. It requires many long conferences.
It requires much head-scratching and soul-searching. But finally the
registration statement is filed with the S E C . The staff of the S E C
makes its review, then prepares a letter of comment, called a deficiency
letter. In this letter the staff proposes certain changes in the registration statement in the interest of full disclosure. The next step is the
filing of an amendment to make the necessary changes. After the registration statement has been amended to the satisfaction of the S E C ,
it is cleared, and it becomes effective. A t that point the sale of the
securities may begin.
The Securities Act contains a provision that the effective date of
a registration statement shall be the twentieth day after the filing or
such earlier date as the Commission may determine. However, the
S E C has been burdened with so many filings in recent months that the
twenty-day period is now extended in nearly all cases, frequently as
much as sixty days and sometimes as long as eighty days.
9

INDEPENDENCE OF T H E CPA

Probably the first problem for which the C P A has direct responsibility is that of independence. The financial statements must be
10

certified by an independent public or certified accountant. A n accountant

is not independent if he has, or had during the period of report, any
direct financial interest or any material indirect financial interest in
his client. A n accountant is not independent if he is or was connected
9 Section 8(a).
10 Items 25 and 26 of Schedule A, referred to in Section 7 of the 1933 Act.
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with the client as a director, officer, employee, or in certain other
capacities.
A dangerous situation is one where a C P A keeps books for a
client. For example, in one situation a firm of certifying accountants
set up books for its client and maintained the books for about six
months until the client engaged a bookkeeper. It was held by the
S E C that the accounting firm could not be considered independent for
the year in which they kept the books. In fact, the S E C usually will
not consider an accountant independent and will not accept his report
for filing if he has performed both bookkeeping and auditing services,
even though these two phases of the work have been carried out by
different members of his staff.
Thus if you as a C P A now have a financial interest in your client
for whom you are making audits, or if you keep his books for him,
or if you serve on the board of directors, you may be doing a disservice
to that client in the event that he later decides to go public. I suggest
that you read the SEC's Accounting Series Releases 47 and 81. These
releases summarize some of the administrative rulings of the S E C on
independence.
11

12

13

F I N A N C I A L S T A T E M E N T S REQUIRED

These are the financial statements that are required in a Form S-1
prospectus:
A certified balance sheet.
Certified profit and loss statements and surplus statements for
the last three fiscal years, along with certain supplementary
profit-and-loss information such as maintenance and repairs,
depreciation, taxes, rents and royalties, etc.
A summary of earnings for the last five fiscal years.
Under some circumstances interim statements are required for a portion of the current year and for a corresponding period in the preceding
year.
A s a practical matter, it has been customary to prepare a
summary of earnings for a five-year period in such form that it will
serve in place of the profit and loss statements. The effect of this
14a

11 Rule 2-01 (b) of Regulation S-X.
12 Address by Donald C. Cook, Vice Chairman of SEC on October 3, 1950 (PrenticeHall Securities Regulation Service, Par. 8403(24)).
13 See further discussion on pages 182-184 of the Annual Report of the Securities and
Exchange Commission for the Fiscal Year Ended June 30, 1957.
14a The SEC does not require these interim financial statements to be certified. However, in many cases underwriters or the client may request that the interim
financials be certified.
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practice is to eliminate the duplication of a considerable part of the
profit-and-loss information for the three latest years.
In some instances, the figures for certain of the periods may be
unaudited. In that event, you will do your client a service by informing
him that he must make a statement that all adjustments have been
included that are necessary to a fair statement of the results for any
unaudited period. In other words, the unaudited figures, as well as
the audited figures, must present fairly ...
The S E C requires certain financial schedules in support of the
financial statements.
These schedules must be certified to the extent
that the financial statements are certified. However, these schedules
do not appear in the prospectus but appear in Part II of the registration statement.
Certain historical financial information, going back for ten years,
must be furnished in some circumstances. Such financial information
includes, among other things, descriptions of revaluations of property,
certain types of restatement of capital shares, certain write-offs of debt
discount and expense, and certain changes in surplus.
14b

14c

14d

REGULATION S-X

One set of rules prescribed by the S E C is Regulation S-X.
Knowledge of this regulation is absolutely indispensable. Along with
certain Accounting Series Releases that have been issued by the SEC,
Regulation S-X states the requirements applicable to the form and
content of all financial statements included in registration statements
and other filings with the SEC. I suggest that you become thoroughly
familiar with Regulation S - X ; I suggest that every staff member
assigned to an S E C engagement become thoroughly familiar with
Regulation S-X.
Let me mention some of the S-X rules which are of particular
importance to the C P A .
I have already mentioned the matter of independence.
The effect of one of the rules is that our profession's generally
accepted auditing standards must be complied with.
The S E C will
not accept a certificate in which important auditing procedures have
14e

14b Instruction 5 to Item 6 (Summary of Earnings) of Form S-1.
14c For commercial and industrial companies, required by Rule 5-04 of Regulation S-X.
14d Required by Part E of the Instructions as to Financial Statements for Form S-1.
The SEC does not require certification of this historical financial information,
although the underwriters or the client may request it.
14e Rule 2-02.
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been omitted, unless of course the accountant has been able to satisfy
himself by other means and says so in his certificate.
Also the S E C has taken the position that financial statements
must be prepared in accordance with generally accepted accounting
principles. Otherwise, the Commission will not accept the statements
even though the departure from generally accepted accounting principles is disclosed in the accountants' certificate or in the footnotes.
In other words, footnote disclosure cannot cure improper accounting.
Footnote explanations are accepted in those cases where more than
one generally accepted accounting principle exists. However, there
must be substantial authoritative support for the principles followed
by your client. The Commission has stated its own views on certain
accounting principles in Regulation S-X and in its Accounting Series
Releases, but for most purposes it relies on and often makes specific
reference to the Accounting Research Bulletins of the A I C P A .
Regulation S-X contains a rule headed additional information.
S-X specifies certain minimum requirements. But the financial statements or their notes must include any additional information that may
be necessary to make the required statements not misleading. This
too sounds like one of our generally accepted auditing standards.
To say it another way—do not look upon the SEC's forms and rules
simply as items to be filled i n ; see to it that the financial statements,
with their notes, do present fairly...
15

1 5 a

15b

15c

OTHER

MATTERS

Another point concerning your opinion—your audit must be completed and your certificate must be signed and dated before the registration statement is filed. However, the registration statement speaks
as of its effective date (when it is cleared by the S E C ) . This date
may be several weeks after the filing date. Your responsibility as
auditor does not cease at the moment you sign your certificate; it
continues to the effective date.
So you must continue your subsequent-happenings work to the effective date. If the financial statements should be adjusted or footnoted because of an important event
15d

15e

15 Accounting Series Release No. 4.
15a See pages 209-210 of the Annual Report of the Securities and Exchange Commission for the Fiscal Year Ended June 30, 1960.
15b Rule

3-06.

15c See Standards of Reporting, Generally Accepted Auditing Standards, AICPA,
1954.
15d Section 11 of the 1933 Act.
15e See A I C P A Statement on Auditing Procedure No. 25, Events Subsequent to the
Date of Financial Statements, pp. 12-15.
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that happened after you first signed your certificate, you must see to
it that the financial statements or their notes are amended.
Discussion of retroactive adjustments appears in the instructions
to the summary of earnings: The summary shall reflect the retroactive
adjustment of any material items affecting the comparability of the results.

For example, hindsight, such as a Revenue Agent's examination in
1961, shows that the provision for income taxes in 1956 was inadequate.
A recasting of the summary of earnings should be made by adjusting
the 1956 income tax provision to reflect the additional tax. Of course
only material items should be considered for retroactive adjustment.
There are items included in a prospectus besides the financial
statements. Although you may take no direct responsibility for the
accuracy of such information, you will certainly be interested in information concerning the company's capital structure, pending legal
proceedings, and outstanding options to purchase securities, to name
just a few of the items. Y o u should read each draft or printer's proof
of the entire registration statement to be sure that there is nothing
in the text material that is inconsistent with the financial statements
for which you are taking responsibility.

SECURITIES

E X C H A N G E

A C T O F 1934

U N D E R T A K I N G T O F I L E REPORTS

In the miscellaneous section of the registration statement you
will see an interesting statement under the heading Undertakings.
The registrant, your client, undertakes to file with the S E C certain
supplementary and periodic information required by the Securities
Exchange Act of 1934. This undertaking means that if all the outstanding securities of the class being registered amount to $2,000,000
or more , your client will be filing annual reports to the S E C on
Form 10-K, with audited financial statements included. In such
circumstances, Form 8-K and Form 9-K would be required, too.
Form 8-K is a report to be filed on the occurrence of certain events,
such as:
15f

16

16a

• Changes in control of the company
15f Computed at the offering price.
16 Section 15(d) of the Securities Exchange Act of 1934.
16a For an unlisted company Form 8-K is filed pursuant to Rule X-15D-11, and
Form 9-K is filed pursuant to Rule X-15D-13.
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• Acquisition or disposition of a significant amount of assets otherwise than in the ordinary course of business (in this case
financial statements of the business acquired may be required)
• Material legal proceedings
Form 9-K is a semi-annual report of certain financial information.

O T H E R W A Y S O F GOING PUBLIC

Many companies are going public these days by routes other
than the public offering of their own securities. Perhaps your client,
Company A , decides to sell out to Company B or to merge with
Company B.
If Company B is listed on a national securities exchange, you may
find yourself certifying your client's financial statements in Company B's proxy statement. In practice, the S E C may require substantially the same information in the proxy statement that would
be included in a registration statement.
Or if Company B makes a public offering of its securities to raise
the money to buy your client, perhaps the certified financial statements of your client, Company A , will be required in Company B's
registration statement.
16b

17

COMFORT

LETTERS

Perhaps my last point cannot be considered a technical requirement but certainly it is a practical requirement in most cases. Usually
the underwriting agreement requires letters from you, the C P A ,
concerning certain assurances. These letters are sometimes called
comfort letters. If the underwriter or his attorney calls it a cold comfort

letter, he is saying facetiously that you have not gone out on the limb
as far as he would like you to go.
I recommend that you refer to the 1960 A I C P A publication entitled Special Reports for suggestions concerning letters to underwriters. But one word of caution—it is essential that the underwriting
agreement conform to what you are willing and able to say, especially
as to unaudited financial statements. So I suggest that you obtain
a draft of the underwriting agreement as early as possible to see that
16b Regulation 14.
17 Item 12 of Instructions as to Financial Statements for Form S-1.
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your client does not promise the underwriter a type of comfort letter
that you cannot furnish.
CONCLUSION
In conclusion, may I describe this talk as a bird's-eye view of
some of the technical requirements of which you should be aware.
I suggest that now you descend from the sky—down to the rules
and regulations and that you start to dig.
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